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PORTABLE SPAS — SAFETY FENCING 
Grievance 

MR A.P. JACOB (Ocean Reef) [3.40 pm]: In making my grievance this afternoon, I will outline for the 
Minister for Transport, who is representing the Minister for Commerce from the other place, how this issue came 
across my desk. I know it has also affected other people in the community. Two residents from my electorate 
came to see me recently. For many years they had had a pool on their property in Mullaloo. The pool is 
surrounded by appropriate pool fencing, which has been subject to a building licence and inspected on a regular 
basis. In between the last inspection and the inspection before last, the residents bought a portable spa from a 
reputable seller of swimming pools and spas. The spa was delivered to their property. Being responsible 
homeowners, they had the portable spa placed inside the pool enclosure fencing. They thought everything was 
fine. They had asked the person from whom they bought the spa whether they needed any special approvals from 
council. They were told, no, they did not. To their surprise—and the reason they came to see me—when the 
council inspector visited a couple of years later, he hit them up and said that they should have obtained a 
building licence in the first instance for their portable spa. He also said that, regardless of the fact that the 
portable spa was contained within approved isolation fencing, it required its own isolation fencing to form part 
of the building licence application. There is widespread confusion over whether or not portable spas require a 
building licence. Indeed, I made a couple of inquiries to local governments in the Perth metropolitan area. I am 
not sure whether there is consistency between the way local governments apply this provision. Some say that a 
building licence is needed for portable spas; some are not enforcing that regulation. The City of Joondalup’s 
interpretation of the act is that a building licence is needed. Having had a quick look at the act, I can see where it 
has come from. Indeed, I am not having a crack at the City of Joondalup by any means; local governments are 
required to enforce the laws that they are required to enforce.  

This particular ruling came in the first instance under the Local Government (Miscellaneous Provisions) Act 
1960. I thought I would be making my grievance to the Minister for Local Government, but I have since found 
out that it is the responsibility of the Minister for Commerce. I acknowledge that there have been recent changes 
with the Building Act 2010. This problem predates both acts; however, it is also picked up in both acts.  

Buyers in the community—it is not only my constituents—are going to reputable sellers of spas and purchasing a 
portable product. It is an item that they can take with them as they move house, much like they would take their 
barbecue, their wheelbarrow or their kids’ swing set. I do not think most people would consider that they would 
need to seek a building licence for a portable item; nor would they consider having to seek a building licence 
every time they move house. As I have also said, many spa shops, from what I can tell—I assume it is out of 
ignorance—are not telling customers that they require a licence. A number of months ago, a member in this 
place made a statement that I thought was quite good. He said that confusion is the litmus test for a bad 
regulation. If people do absolutely everything right in good faith and ask all the right questions of the right 
people and still get pinged, there is a problem.  

An interesting thing about portable spas requiring isolation fencing—I cannot imagine anything would be worse 
than having an incident in a spa—is that many of the spas are often of a similar height to the safety fences. A 
person would virtually be able to scale a safety fence if they were capable of scaling the spa itself. Indeed, if 
safety is an issue, there may be an opportunity to approach manufacturers to ask them if they can set a safe height. 
That may be another avenue that we could explore. After lodging this grievance and speaking to other members, 
I am aware that other members have had this issue raised with them when they have been in their electorate 
office. I know that residents in other electorates are being pinged and are being caught by surprise. Indeed, they 
are quite confused about the current state of play. What makes these regulations even more confusing is not the 
fact that people may require a building licence; rather, it is the fact that even if their spas are contained within 
previously approved isolation fencing, they need to install an isolation fence inside the original isolation fence.  

The final aspect of this, which almost adds confusion to the confusion, is the situation involving the businesses 
that hire portable spas for parties. Most people would have seen them on trailers being driven up and down 
roads. I do not quite know how they are operating. Certainly they would be operating way outside of the 
Building Act. They would not be able to operate their businesses if they were required to get a building licence 
every single time they hired out a spa, which they generally hire out for only one night.  
I bring this issue to the minister’s attention. There is a lot of confusion out there. I am not necessarily certain if 
there is a solution. Maybe we can look at the regulations. Maybe there should be an information campaign with 
those who sell spas. That would still leave the issue of second-hand spas, because many people onsell their spas 
as they are portable items. I thank the minister for hearing my grievance.  
MR T.R. BUSWELL (Vasse — Minister for Transport) [3.47 pm]: It is my understanding that the 
requirement for a spa where the water is more than 300 millimetres deep, which is what we are talking about 
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whether it is a pool or spa, is that there needs to be an isolation fence if the spa is to be in situ for longer than one 
month. If it is there for a night to add ambiance to a party atmosphere, one would imagine that an isolation fence 
is not needed. This is a serious issue. I looked at a report provided by The Royal Life Saving Society Australia 
entitled “Home Swimming Pools Barrier Report 2008 — 2011”. It highlights this issue on page 8, and reads —  

Local government use the building approval process to maintain their register of pools. This system is 
not effective with spas and inflatable pools as both can be purchased ‘over-the-counter’. 

I gather from that and from a briefing I have read that the reason some local governments require a building 
licence is not because people need a building licence to install a spa; rather, they need a building licence to 
trigger the mechanism to get the spa on the register. The article continues —  

Local government needs to consider alternatives to gather this information. For example self-
registration via the local government website. 

The member for Ocean Reef rightly pointed out that this is a somewhat confusing area. In relation to the 
particular circumstance of the residents to whom the member referred, without knowing the date of the 
installation of the pool, it is difficult to provide —  

Mr A.P. O’Gorman: It will predate when the regulation came in.  

Mr T.R. BUSWELL: Yes, which was in 2001. The then government, rightly so, increased the requirements for 
swimming and spa pools because of the unfortunate number of kids who had drowned. That is a perfectly 
legitimate thing to do. It required that barriers around pools and spas be upgraded effectively to a new standard, 
which is the standard of the isolation barrier. An isolation barrier basically means a barrier between the back 
door and the pool or spa. However, if the pool was installed pre-2001 and there was a childproof lock on the 
back door, people could keep that in place. Effectively, pools approved or installed prior to November 2001 
could be perfectly legal without what is now deemed to be an isolation fence. If a person with such a pool then 
applied to have a spa put in, the new regulations and new standards would apply. If a spa is placed in a pool 
enclosure that was built pre-November 2001, the owners would need an isolation fence for the spa. I know it 
sounds perverse, but that may well be the circumstance the member is referring to. I do not know the specific 
details, although I suspect that is probably the case. If it was post November 2001, the isolation fence would be 
in place anyway — 

Mr A.P. Jacob: The isolation fence is in place. 

Mr T.R. BUSWELL: As I said, I am not — 

Mr A.P. O’Gorman: The difference, minister, is that pre-2001, if you had an isolation fence, you could still 
have windows opening into your pool area, as long as it was only four inches. Post 2001, you can’t have 
windows on that site.  

Mr T.R. BUSWELL: I cannot comment in any more detail on that, although I acknowledge it. I read this 
briefing note a few times today, and it is a very confusing area of regulation. I do not think anyone could doubt 
the intent of trying to provide separation, particularly between children and those water bodies.  
Just very quickly, before we get back to the case in point, between 2000 and 2003, 20 children aged zero to five 
years drowned in Western Australia; however, between 2004 and 2007, there were six drownings; and between 
2008 and 2011, there were four. That is 16 fewer families who have to deal with the loss of a child than was the 
case during the 2000–2003 period. That is a good outcome. Also, for every drowning, it is estimated that another 
10 children are admitted to hospital following a near drowning incident. When we think of that data and the 
trauma that those events would cause, this has had a huge impact. Everyone would agree that that has been a 
positive.  
One of the things that the Minister for Commerce has asked me to let the member for Ocean Reef know is that 
the Building Commission is now in place. It is updating its “Rules for Pools” brochure, which is the way it 
provides information to people purchasing pools and/or spas. I assume it is available in hardcopy form, hopefully 
at retailers, and also online. I am confident that when the Building Commission updates that brochure, it will at 
least provide some clarity about the issues the member raises. In relation to that particular issue, I cannot 
comment because I am unsure about the specifics, but I do know that the Building Commission will take it on 
board. 
Mr A.P. Jacob: Picking up on your first point, given that these are portable spas and you have outlined the 
ruling for in situ, if they emptied the spa once a month and moved it to another part of the yard, would they 
thereby circumvent the regulations? 

Mr T.R. BUSWELL: I would be reluctant to comment, but I think that that would be in breach of the intent of 
the regulations. Let us not forget that the intent is to keep kids safe. The member for Ocean Reef should get his 
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data, and we will ensure that the Building Commission has access to it as it redrafts. The unfortunate reality is 
that often information provided by government for people to read to understand different regulations is not 
always clear. For example, a young kid came to my electorate office about something to do with his licence. 
When I read the documents he had, I could see how he had formed his view, so we have now changed some of 
the colours we use in the documents and changed the way we lay them out to make them simpler for people to 
understand. We will have a look at that matter, and see whether we can at least pick that up and perhaps also 
understand from the Building Commission the extent to which it can engage in a program of engagement with 
suppliers, sellers and/or resellers to ensure that they do their bit as well to make people understand their 
obligations. At the end of the day, I do not think anyone who owns a spa, who sells a spa or who manufactures a 
spa wants to have anything to do with the death of a child in a spa and will do everything they possibly can to 
minimise the probability of that happening. 
 


